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(ftunft l^rm ) 

3lfM^ERT 

if 16 it, 2007 

^T.3TT. 768(3T),—-U^fa 5RT t^T HI FtHfclf&tt ^TT^T ^4^I*NR U I ^JFWTCt ^ Rcblf^icf fOT W f :- 

3TT§t9T 

fl) PjchW aRT4, srf^fTT 3Tfa ff^TT eTT^ ^ fafacT Pd4<dk ^R[ TF^TfcT ^ 

37f5^ 103 (1) sfr 3T#T 3Wf^(l) St f*F*TC Hcr^l, (2) ^Tcfa ^FIW, (3) 

3SRFT, (4) 9ft f^T (5) (6) ?ft 3Tsfhr "^RIT 'ftnr 3Tf^=Rfif«m "pRlfcTT 'qJT ^ cfrtha 1 

28 Rl3, 2006 ^if^FT IFRJcT 

3^: % TffaW $ 3^3^ 103 ^3^ (2) *k 3T*fa cTlfhSr 31 *pf, 2006 ^"gRF OT; ~m 

SfaSFfgRT pR^dl ^ c£5RI^TTRRPft t % 33T ^'tffsRR102 (l) 

^ '3 T T-1Sf§' (^) ef) *f<\**4 "$> PrU< Pufifcl 1?; 

sfa STRYn - ^ 1% W f^TT t tofiT 3 ?hW % ^Tf^FT ^ W tl^T ^ 

(1) m fojR^pTR Hc^I, (2) 3Tf (3) STT^ITCT^mT sffc (4) 9TT 3^fftT ^TR ^ #? 3^pfl TFT 

sTr=fm ^ sftr# 1^ : srcmr^ ^ ^fffw(stow) 3#wf«icrt^R^n 

3^ znm ■% -EFF sfk t^TT t % 3T^T ^ TN ^ ^ W^; 

3^k ■ZTP^f ^^TF STf^T^EpT f^vZTT %^fcf^T ^FT^TT, 37®TSf, 3#3 4iWAfc3 fel, ^ ^R u T^:Ti‘^ 33^ 

^ Tfi^R % 3i^^: 102^“^ O) 

(^T) ^ 31#T WclT WKT ^ t? - 
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ftqtai 37Tkm k RF TOfo %RT f 9ft RRtR RRRK 4 2004 3 ftr 14Rf fe TO ^ TORR fefcrT 

k' kfeffe tor TO RT 4 t RF TO^7, 37^1^.371^ «&=!t RR RR, 14^f. fe TO Rt 77TO ^ TO 

k Tfe fe^R Tgf 4 t fef^T ^ TO TOT RR T# 4 t *TTfe ^ R^ fRT^TT WTR R?t Tf t. eft, Refe RlfeT 3 TOTT 
TO TO feRR ^ fr^TT RTT ETTO t; 


^ feEE 37T#T k TOft TFT (TORE gRT) * R* t % TO ETfTOT, TOT TO 1TTOT WT 9ft TOffa 7W R*t 37fefTO 

fRT^TT^TO^#, RfeRRtST^ 103 ^ TTO ( 1) <# fTOFTf <£ 3TRRR TOJEfr ^ TOtf TO# R^ R*ff f ; 

' ^r'^ 1 3,1 ^ ^ Tq ' <TO ^ TT ^ f ’ ^ ^frrfftcT rtot 9ft few r^tr 3tt4 rtT tot 

5 R$, 2007 


Rl-W "371 ■U'^hRi 

[TT. FT. RRM 1026(8)/2007-fE. II ] 

■St TTOf fTO, TEpfE TTfEE RR fepft wwff 

ERE fefcR TOffa 
fTOTO 7TRE 

3 Trft^r Tte, et? ■ferff- i i ooo i 

2006 EE fe?T ETTOT T. 35 

["RfeRT ^ 37R^k 103(2) ^ 3T#T TTR^fd k fe?T] 

fe?T : 

TkRTH ^ 37^ 102( 1)W^ 3?4 e 4 T#E TOR,, TE7R TOTE (fe T7ET) 4 37fefTO | 


TTE 


R^^^37^103(2)^3^TO^7I^^7TRte31 ET^, 2006 EE RETfew TO ^TT «H fetf EfeE 
102(1 )(E7) ^3 t4E7ETR4e^ ^^iTOWR^RTOf, 3TEfa ( l ) 3 ft. fewEpTRETOtET (fe^TOr), (2) 

#RfeTOR,7TO^RTO (few), (3) ^Et TOR^f TOR (fe TOT) , (4) 4 fET^T frf^(fe TOT), (5) 

^Tt (4 r> 7TRT) 4t (6) 9ft 3T3ftcT <^HK 1W (Wl<+» TRT) Rft 37ffef«7<T klfecil ^ RYR T TO(kT ^>t 7RT RFlt Rf S|tl 


2 . ^Icw ^ ^foKi^t ^t’srfefsRr Tn^cii -m to & few ^rr to, s?Trtoi Rife, 3 % Rife xpkR 

TOTOfe) ?HT R^hki -5F5?f cTRte 28 RT#, 2006 RlffeT rj '35RT TO «7T! Rlfel k 
^fcviRgq ^ Wt^ 3rtr^4 RR^RTOf, 37^(1) it. tTO ^RR TOtRI (#T TO), (2) 9ftfelk^ 
(feTO), (3) sftfem^M (feTO) 4 k (4) 4'37^^RRf% (fe-TO) ^TO ^ 3TOt m R^ 4 ^ 4 tl 


3. TO 9ft 4 tW TOR (3TO4f) ^t 3lfefsRT fr#T ^ TO ^ TO^RT t ! 


^ 4. RTfel R 9ft Refa TOR ^ TO k 37fe?FT ^ % R 3TO8T, 3fe RTtTOt^R % ^t ^FT TOTO 

^CKtt [RT4^RF^r4t%3RR4wR ^TkR TOT Tfefe iicff eTT<q ^ ^ f ^ ^ ^ ^ ^ ^ 

373 ^ 102 ( 1 )(^) ^.37#Tf^^TO4tlRT4^R^3^^feit%TO4^TQTq^ 
^ «TOT 4 ^RR feRR fekT m TOTT TO % $R W TO4 TORTO^^ 

%R iRTfe 4 TO tl 


^ 5 * ^ ^ W ^R1 ^ RR«fR ^ RTRfe RWT' TO 137T RT ^T RF RR. fe RT R?R??f 4 fe^T 

’ft ^ Stefe Tii tftl M VS TR fiRft W ^T oft WRte w ^rt awEnfcr ^ <* %n srfTOt^f t % 
^it^ niH<ni 3 i 3 ^ 103 ( 1 ) ^ sijsk ftftfiMci ^ ^ f^n; ^ sifswjfttu ^ 3 ra% sot ti ■ 
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<TTO*7 eft 37^ fnuf4f gRT TjTRTfRF t [^fiSTR MRR 37[qVl 4HRT 77RTT faFRT 7TR (R3TTt37T7 2953 TOfa 201); «FFTRR 

n i RRi SHUT fRR ' fa R 3TT^fPT (R 3n| 3R7 1965 RTRTt 1892); Mri 37TfaRRRTRR ; l fa. 7RT (R 37T^ 37R 1978 y/H*il 1609)] ffa 
TtffaTTR fa ST^R^R 103 fa 37faR <|t^fa afo faerf-cH 3TTRtR faRRT "ftft nfa 7t 77 RTRcT Wit fat Ft faR RR TTRfa t’, ffal R7 
^fFTRf fa xfa 77R7Rf fa 7FR ^f RRfa fHfa'TH fa HiMle^fH^fa ffaRT TOT tl TOfcR7> STTRtR fat dlO<^ 13 3$d, 2006 fa ^11 "SRI 
RTfafa~S7T7TRRftf ^IH^ l O 5 R$, 2006 RRnj7<J<J ^ ^ ^ TOTRRT RTITORRfafat 7TRR TO RTRt £ fatf TO7 

RTRT R# 137T fa 3TTRtR ft 18-8-2006 fa RRT 7JRRT "fat fa fft<Hfa SRT "3ft 8-9-2006 TO 37ftffa?T «iii'«»i'i(l H^a RRft RTT 
to far strtr fro rrt rti 

6. fatTR 7-9-2006 fa Rffa ft TO RR RF RRTR RRft ^ RRJF ffaRT ffa fa 37faT TO7 y^\ RRft fa ffa RT7 ‘7TW 
fa aft7 3TTRRRRRTT t ifaRfaR^TOfaRne^TOfaTOJFffaRTI 37Tfa ft ^37fa 7TO fa fR77IT7 fa aRJTtR R7 fa^R ffaRT fa 
fa 37ftffa 7JRRT M^n RRft ft* TTRft RRlft fa ffa 3-10-2006 TO - RF fa TOR fan I 

7. fafa ffafafa 7TRR 3TRfR fa 7TRlffa fa HVRIftRTRtft fa TO fa RT fa faTOTOF^^ 1 faeTC, TOFT 
ftsT^fa 103(2) fa 3faR TOT fa fftfe 37fftfaRR ffafa fa TOT R7 TTfaF fa 37fat TTR fa fa ffa TO*f RRTft % Tfaln 
TO ' fa t RR7 TfaT TOT TORT ft 37fftTO fa RF faffaTO ffaTT I RR^TO, fan ft 18 fafa, 2006 fa RR ST7T ^RR RR RT 

fa^faT Rit cTRfa a^T TOT Ft TO RR RR cffifat ffafaT ^ fWFfi faRRf! ^ TOT ^H<=bKl 29 fafa, 2006 FRFT 
■JR^cT Rfa ^ faR FtR RfaT TOT TOPR ^ ST^ThT faRT I TO fa^RR fafa RRT RTlf TOT RTRT faf f37T eft TOTRTRt 3R^R RRft 
%R TOT RT^R Rft TORT FRTRT RRT «TT I 

8 . 37RR: TOT R^?T TOT "RTRiR "ft 37Rft RRfa 1-2-2007 ^ TOT SRI ^RT Rt fa 3#T Rft^fafeiq fdfH^, 

TOTR^T T7^RiK] <f^j^fa<u i 37faRTO, 1965 «fr 37#T <fa^l=tjcl RR? TT^'tkl t sftr ?ft TOtRTOTR (RcR^t) 

Rft 29-7-2000 fa IR ffafar 37RR fa^Tqfe faltffe, R^ft Rft TOT 'HThTtI ^ TO IfatffaT faRT RRT RTi 

TOT Rfafa fafal RcTOf 37^R87 ^ TO ffafffa f3TT STT^T ^RfaTRT 29-7-2005 Rft TOTRT FI TOT t t RF 3^7 R5TO faRT RRT 
f % ffaffar ^rfafa R7T fR^r ^ #t fa? ?r?t faf Rfa fa 13ft7 tot ufa tortrT Rfafat farq, 1968 ^ 1 rrr383 
^ 375RR ffafffar RRfaTRf Rft Rfa RTftRtTO R^f fan TOTT t I 

9. ’Rt TOR RRRR Rft 37^T-R|, 2004 ^f TOtfTO Rffa TOT ^ TOTRR WRR 14Rf Rlfa TOT # TOR R> TO ^ 

frfaf^cT f^r 7j7?i 87Tj ^77 TOR ^TTeftRRRRR 14Rf7^faTOT^ 77RRR ^ TO "ft *Mw R»t RRfa Rft 3^7 ^ 37^R 

RfaffafaT fafqfa, fafa ^ 37RR3T RFTT RR RRRT ^7 7F ^ I TO RRTR, RcfTO RlfaRR R TORT RRT TO Rt TTcftR RRRR fa 
ftfa faTOfRTT tRTFRT, RlR fa^ Ft, 3 TOT TTO t fa 37fal-fa, 2004 faRT 7TRT fa faR ^fa ffaTRR fa TOR 3^7 TOR ^ 
fRTOTR fa I 

10. TOfaT 3 RF falT RRT t fa Rfc RF fa$ RTTO # fa RF MRR Pi^ai RR HTRcjTT t i TOR faT 5 ■ft'fnfas 
ffiR lf fa 77^RTfRRT fafa fa SRTR "ft* 77fa fR fa faffa RRRR fa 37fRRjfRrT fafalT RTT TO, fa ffaTRR ^ fafaT RR HIHeni t 
RiF fa^ fafan STTfafa t, fa <fa faRRIR fa STffaF 103(1) fa 37faR il^faci fa TOFT faf TORT RT TORT t I WRm 
37TfaR fa RT7T faft STfroffa fafaRR ^ fa fafan fa TO R7 faf 7IR 37fRS7FR RRft fa fafa 37fRRfa7Fr Rfa fa I M"=H ^ 
ffafaTT, 37Rf^ ffafRR fat RRtTR fa fRTOTR ffafafT fa RTRfa fa 77ffaTTR fa 37ffaF 329(7R) fa 37faR fatR7 fafafafaR 
37f^fRRR, 1951 fa RTR 6 fa SRTtR TTRffaT TOR TORTeTR fa TOST fa TORT *TT 77RRIT t R ffa 37f5^R 103(1) fa STRtR TTRfacT 
fa 7RTFT 1 TO TOR, Rcfc7TR RTfRRTT TTfRRTR fa 37^F 103( 1) fa iRRRRT fa ST^TO Tl^fa fa 77TO RTfa RRR faf t I 

11. fa fattR RRRR fa Tffar ■ft’ 7R?RfR "ft TO iR^T fat fRRTRR 37TRTR fat TO W fat 7TR fa 7TTR RTfW ftRT TOT t 
% fa TRTtR j MIRK fat 3TfrofRR fftfaeTT fa TO fat TOft RRTt RTfTOT RRR fa TfffaTTR fa 3T^^F 102(1 )(RT) fa ^TRRRtfa 

.37^^ TR^ro fa 7m RTO RftR RFf t I ^fa RRTfaT RRRR fa fa?R R7 7TR 37TRTORT TO fa RTRT^RT^F fat TORT I 

! 

F./- F./~ ^Z- 

(TTO^li^fat) (RR* RtTORTOt) *. (RfaRfa. RTR^TT) 

MRR 3TT5^R RTsn fRRfRR 37TR^T fRfaRR 37TRRR 

7RTR ; R^ fFTOt 
RRtW ; 23 RRRTt, 2007 
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MINISTRY OF LAW AND JUSTICE 

(LEGISLATIVE DEPARTMENT) 

NOTIFICATION 
New Delhi, the 16th May, 2007 

S.0.768 (E).—The following Order made by the President is published for general information 

ORDER 

Whereas a petition dated the 28th March, 2006 raising the question of alleged disqualification of six Members of 

f5?SM T -?>^otVijay Kumar Maiholra, (2) Shri SantoshGangwar. (3) Ms. JayabenThakkar, (4) Shri KirenRijiju 

to the^'vt^K°«I 6) Ajlt Kum “ Singh ' Under clause (1 > of arlicle 103 of the Constitution has been submitted 

to the President by Shn Vtkas Kumar Atya, Advocate & Secretary, All India Lawyers Forum for Civil Liberties; 

th rt . TTTcT T OP , mK>n of tho Election Commission has been sought by the President under a reference dated 
e 31 March, 2006 under clause (2) of article 103 of the Constitution on the question of alleged disqualification of afore- 
men oned six Members of Parliament as to whether they have become subject to disqualification for being Member of 
Parliament under sub-clause (a) of clause (1) of article 102 of the Constitution; 

And whereas the Election Commission has staled that the Commission has, out of the six Members of Parliament 
mentioned in the petition, already tendered its opinion with regard to four Members of Parliament, namely (1) Prof Viiav 
Kumar Malholra. (2) Shri Kiren Rij.ju, (3) Shri Kailash Joshi and (4) Shri Ajit Kumar Singh; J y 

all a i^ T W f hereaS TI :leCli0n Commission has furlhcr st “ted to die present opinion relates to the question of 
alleged disqualification or Shri Santosh Gangwar, Member of Parliament (Lok Sabha); 

will be temierechifternecessary en^ii^ 1 ' 88 * 011 ^ ^ lrdler staIcd diat the opinion on the question of Ms. Jayaben Thakkar 

I Irhan rf* haS a " egcd Shn San losh has b <*" holding the office of the Chairman 

an Co-operative Bank Ltd., Bareilly and contended that the above-mentioned office is an office of profit and hence Shri 
gwar has incurred disqualification under sub-clause (a) of clause (1) of article 102 of (he Constitution; 

Lok SahhTY^T the , Elpct T C ,°T ssi ™ bas toed that Shn Santosh Gangwar was elected as a Member of the 14th 
Curative B^kMrt R m “ , Ap T May ' 2004 “ d »e was holdmg the office of the Chairman. Urban 

the 3* ,• , Ltd '' B ed y ' pn ° r to ’ “ d al thc ,u ” e of - hiS election as a Member ofthe 14th Lok Sabha and, therefore 

the quest,on raised m the present petition is a case of pre-election disqualification, if at all any disqualification is attracted;’ 

And whereas the Election Commission has rendered its opinion (vide Annex) that the petition in so far as it relates 

Shri “ Gangwar ' is not ma, “ before * c 

Vikas KumTA™ Crcf0re ,’ 1 A T J YY' Kalam ' PreS ' dCnl ° f India> do hercb y ho,d that *<: above-mentioned petition of Shri 
ofParliameni SabC M " ‘•elates to the alleged disqualification of Shri SantoshGangwar, Member 

5th May, 2007 


President of India 


[F.No. H-l I026(8)/2007-Leg. HJ 
Dr. SANJAY SINGH, Jt. Sccy. and Legislative Counsel 

ANNEX 

ELECTION COMMISSION OF INDIA 

Reference Case No. 35 of 2006 

[Reference from the President under Article 103 (2) ofthe Constitution] 

In re: 

C J onrihutton UalifiCali0n ^ S " ta ' h GangwW ’ MembCr ° f Parliamenl (Lok Sabha >- under Article 102 (1) (a) of thc 
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OPINION 

A reference dated 31st March, 2006 was received from the President of India, under Article 103 (2) of the Consti¬ 
tution, seeking the opinion of the Election Commission on the question of alleged disqualification of six MPs, viz., (1) Prof. 
Vijay Kumar Malkotra (Lok Sabha), (2) Shri Santosh Gangwar, MP (Lok Sabha), (3) Ms. Jay aben Thakkar (Lok Sabha), (4) 
Shri Kiren Rijiju (Lok Sabha) , (5) Shri Kailash Joshi (Lok Sabha) and (6) Shri Ajit Kumar Singh (Lok Sabha), for being 
Members of the Parliament under Article 102 (1 )(a) of the Constitution, 

2. The question of alleged disqualification of the aforesaid six persons was raised in a petition dated 28th March, 
2006, submitted to the President by Sh. Vikas Kumar Arya, Advocate & Secretary, All India Lawyers’ Forum for Civil 
Liberties (AILFCL). Out of the six MPs mentioned in the petition, the Commission has already tendered its opinion with 
regard to 4 MPs, namely, (1) Prof. Vijay Kumar Malhotra (Lok Sabha), (2) Shri Kiren Rijiju (Lok Sabha), (3) Shri Kailash Joshi 
(Lok Sabha) and (4) Shri Ajit Kumar Singh (Lok Sabha). 

3. The present opinion relates to the question of alleged disqualification of Shn Santosh Gangwar (respondent). 

4. The allegation in the petition with regard to Shri Santosh Gangwar is that he has been holding the office of the 
Chairman, Urban Co-operative Bank Ltd., B areilly. The petitioner has contented that the above mentioned office held by the 
respondent is an office of profit and the respondent has incurred disqualification under Article 102 (1) (a) on .account of his 

x holding the said office. The petitioner has further stated the respondent has been entitled to various financial benefits/ 
perks/privileges on account of holding the office of profit and, as such, the respondent has become disqualified for being 
Member of Parliament. 

5. The petition was, however, not accompanied by any document to support the contention that the office to 
which the respondent had been appointed was office of profit under the Government. The petition did not even con tain the 
basic information about the date of appointment of the respondent to the office referred to in the petition. The date of 
appointment of a Member to an office is vital to determine whether the case falls within the Jurisdiction of the President to 
decide in terms of Article 103 (1). It is well settled by catena of decisions of the Supreme Court [See Election Commission 
V/s. Saka Venkata Rao (AIR 1953 SC 201); Brundaban Naik Vs. Election Commission (AIR 1965 SC 1892); Election Commis¬ 
sion V/s. N.G. Ranga (AIR 1978 SC 1609)] that under Article 103 (1) of the Constitution, the President and the Election 
Commission can look into the questions of only those offices to which the Members of Parliament are appointed after their 
election as such Members. The petitioner was, therefore, asked to furnish, by 5th May, 2006, specific information in that 
regard, vide the Commission’s Notice dated 13th April, 2006. When there was no response from him for a considerable time, 
the Commission issued another notice to him, on 18-8-2006, giving him further opportunity to furnish the requisite 
information by 8-9-2006. 

6. On 7-9-2006, the petitioner submitted a letter stating that he would require four more weeks to submit his reply. 
He only furnished the postal address of the respondent. The Commission considered his request for extension of time and 
granted him further time up to 3-10-2006, to enable him to submit the desired information. 

7. As even after expiry of the extended deadline, the petitioner did not furnish any information or any further reply, 
the Commission decided to obtain the relevant information from the State Government of Uttar Pradesh, to be able to givfc 
its opinion'to the President on the question of alleged disqualification referred to the Commission under Article 103(2). 
Accordingly, vide letter dated 18th December, 2006, the Commission requested the State Government of U ttar Pradesh to 
furnish by 29th December, 2006 information regarding the date of appointment of the respondent to the said office together 
with the terms and conditions of his appointment to that office. The State Government had to be reminded to furnish the 
information when no reply was received by the deadline. 

8. Ultimately, the State Government of Uttar Pradesh, in its reply dated 1-2-2007, has intimated that the Urban 
Co-operative Bank Ltd., Bareilly is a co-operative society registered under the Uttar Pradesh Co-operative Societies Regis¬ 
tration Act, 1965 and Shri Santosh Gangwar (respondent) was elected as the Chairman of the Management Committee of the 
Urban Co-operative B ank Ltd., B areilly in an election held on 29-7-2000. The term of the Management Committee of which 
the respondent was the elected Chairman has expired on 29-7-2005. It has been further stated that no condition is attached 
with regard to the appointment of the elected persons and as per Rule 383 of the Uttar Pradesh Co-operative Societies 
Rules, 1968 no remuneration is to be given to the elected persons. 

9. Shri Santosh Gangwar (respondent) was elected as a Member of the 14th Lok Sabha at the general election to 
the House of People held in April May, 2004. Thus, Shri Santosh Gangwar was holding the office of the Chairman, Urban 
Co-operative Bank Ltd., is areilly prior to, and at the time of, his election as Member of the 14th Lok Sabha. Thus, the 
question raised in the present petition relates to alleged disqualification, if any, of Shn Santosh Gangwar, which existed at 
the time of, and prior to, his election to the Lok Sabha in April-May, 2004. 
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rnnctihn ^ ^ above, it is seen that ‘his is a case °f pre-election disqualification, if at all. In view of the well settled 

ion post on, referred to in paragraph 5 above, the question of the alleged disqualification of Shri Santosh 

. , P or the People Act, 1951, and not before the President under Article I03f n Thpnrocont noo 1 

IS thus not maintainable before the President in terms of Art.de 1030) <,f ihe OrnsOmd™, ( * ^ “ 

on the question of Ms. Jayaben Thakkar wt.i be tendered aftcT^ece^ enqu'uy "° n ° f ° Pm, ° n 


(S. Y. Quraishi) 
Election Commissioner 

Place: New Delhi 
Dated: 23rd February, 2007 


(N. Gopalaswami) (Navin B. Chawla) 

Chief Election Commissioner Election Commissioner 
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